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OPI NI ON
~ This agﬁeal IS made pursuant to section 19057,
subdi vi sion (a),3 of the Revenue and Taxation Code from

the action of the Franchise Tax Board in denying the claim
of Frank A Aiello for refund of personal income tax in
the amount of $1,149 for the year 1985.

17 0nTess otherw se specified, all section references are
to sections of the Revenue and Taxation Code as in effect
for the year in issue.
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The issue presented for our decision is whether
a cash payment given by a forner enployer in |lieu of con-
tinued Bart!0|pat|on in a group health insurance plan was
i ncludable in appellant's gross incomne.

Appel lant is a retired enployee of the Kaiser
St eel conpany (Kaiser). tn 1984, Kaiser was attenpting to
sell its steel plant In Fontana in the County of
San Bernardi no. ~ An apparent condition of the sales agree-
ment requi red that Kalser elimnate orreduce the cost
associated with the group health insurance plan that it
was obligated to provide to its retired enpl oyees. Con-
sequently, Kaiser decided toofferits retirees the option
of either continuing to receive health insurance coverage
under a new plan wth reduced benefits or taking a lump-
sum cash paynent in lieu of their continued participation
inany Kaiser group plan. If they chose the latter so-
called buy-out option, retirees werefree to use the cash
payment to purchase their own health insurance but were
not legally orcontractually bound to do so.

Appel  ant was anmong those retired Kaiser
enpl oyees who el ected to receive the cash paynment rather
than the reduced health benefits. on his return for 1985,
he reported the paynent as partof hisgrossi ncome for
the taxable year. = Subsequently, however, appellant filed
an anended return, claimng a refund of the amount of tax
corresponding to the cash payment. The Franchi se Tax
Boani?enled the refund claimand appellant filed this
appeal .

In these pr oceedi ngs, appellant contends that the
cash paynent shoul d be excluded from gross income under
section 106 of the Internal Revenue Code as an enpl oyer
contribution to an enployee's health plan. As authority
for his position, appellant hascited Revenue Ruling
62-199, 1962-2 C B. 38. Appellant asserts that, for those
retired Kai ser enployees who chose to continue their

articipation in a Kaiser group health plan, the Franchise
ax Board has not included in their gross i ncome the val ue
of the insurance premuns paid on their behal f by Kaiser.
|t is appellant's position that the cash paynent shoul d

| i kewi se not be includable in his gross incone since the
money was provided to enable himto obtain his own health
i nsur ance.

Revenue and Taxation Code section 17071 states
that gross income shall be defined by section 61 of the
Internal Revenue Code which provides as follows:
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(a) Except as otherwise provided in this
subtitle, gross income means all income from
Wwhatever source derived, including (but not
limited to) the following items:

(1) Compensation for services, including
fees, commissions, fringe benefits, and
similar items;. ..

Revenue and Taxation Code section 17131 further provides
that items that are specifically excluded from gross
income shall be determined in accordance with-applicable
sections of the Internal Revenue Code.

Section 106 of the Internal Revenue Code states
that gross income does not include contributions by the
tmployer to accident or health plans for compensation
(through insurance or _otherwiseE) to the employee for
personal mljurles or sickness. Treasury Regulation sec-
tion 1.106-1 provides, in part, that the employer may con-
tribute to anaccident or health plan either by paying the
premium on a policy of accident or health insurance
covering its emﬂloyees or by contributing to a separate
trust or fund that provides accident or health benefits
directly or through insurance to the employees.

In general, section 106 of the Internal Revenue
Code deals only with the treatment of contributions by an
employer to an accident or health plan for the benefit of
its employees, and has no application to payments made by
the employer directly to the employee. (Laverty v.
Commissioner, 61 T.c. 160, 165 (1973), affa., 523 F.24 479
(9th cir. 1975).) Thus, premium costs paid by a company
under an accident and health plan as its share of the cost
of providing medical insurance coverage for its retired
employees are excludable from the gross income of a
retired employee under section 106. (Rev. Rul. 62-199,
supra.) On the other hand, payments by employers made
directly to employees for the express purpose of facil-
itating their purchase of health insurance have been held
to be outside the statutory exclusion of section 106 and
thus includable in the employee3% gross income. (See Rev.
Rul. 57-33, 1957-1 C.B. 303; Rev. Rul. 75-241, 1975-1 C.B.
316; rRev. Rul. 85-44, 1985-1 C.B. 22.) Revenue Ruling
75-241, supra, for example, involves a government con-
tractor who was required by federal law to pay health and”
welfare benefits to his employees on a parity with bene-
fits prevailing in the locality. The contractor could
also discharge this obligation by paying cash directly to
his employees in lieu of the health and welfare bcne Tits.

Since the contractor was not required by law or contract
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to verify that the paynents were used by his enployees to
purchase health and wel fare benefits and, in fact, did not
obtain such verification, the Internal Revenue Service
determ ned that the enploKees had conplete control of the
di sposition of the funds. 4 The paynents were therefore
held to be wagesattributable to services perforned by the
enpl oyees and includable in their gross incone.

_ In recognition of Congressional intent to tax all-
g@nsexcept those specifically exewpted, the United

tates Supreme court has broadly defined gross incone as
t he "undeni abl e accessions to wealth, clearly realized,
and over which the taxpayers have conplete don nion."
(Conmi ssi oner v. denshaw G ass Conpany, 348 U S. 426, 431
(99 v.ed. 483, 49071 (1955).)Here, WhiTe the cash paynent
may have been provided in lieu of continued health _
insurance coverage, appellant was not under any obl i gati on
to purchase health insurance with the proceeds. = Appellant
t hus had conplete control or dom nion overthe disposition
of the payment. Moreover, inasmuch as aﬁpellant recei ved
the cash payment directly from Kaiser, the proceeds were
not excludable from gross income under section 106 of the
Internél Revenue Code as an employer contribution tO an
employee's accident or health plan.21 Appellants reli-
ance on Revenue Ruling 62- 199, supra, is misplaced, for
that ruling involved the payment by a company of the pre-
miums for a health insurance plan for its retirees. That
revenue ruling did not involve, ashere the paynent of
monies directly to a retired enpl oyee.

Based on the foregoing, respondent® action in
this matter must be sustained.

2/ Tn Revenue Ruling 61-146, 1961-2 C.B. 25, the Interna
Revenue Service held, in part, thatanounts paid directly
to enpl oyees for the purpose of reimbursing themfor their
payment of premunms for health insurance, but only after
verification that the prem uns had actually been paid by
the employees, were excludable from the gross income of
the employees under section 106.

3/ Pursuant to Revenue and Taxation code section 17210,
appel lant may be entitled to a nmedical expense deduction
as allowed under Internal Revenue code section 213 for
amounts paid for the cost of nedical care insurance.
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ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Frank A aiello for refund of

personal incone tax in the amount of $1,149 for the year
1985, be and the sane is hereby sustained. )

Done at Sacramento, California, this 3t.h day
of Decenber 1987, by the State Board of Equalization

with Board Members M. Collis, M. D ronenburg, M. Car penteer,
and Ms. Baker present.

Conway H Collis , Chairman
Ernest J. Dronenburg, Jr. + Member
Paul Carpenter , Menber
Anne Baker* » Member
Menber

*For Gray Davis, per Government Code section 7.9
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